
[COU.NCIL.]

Legiolative Coiuncil,
W~ednesday, L8rd October, 1918.

The PRSSIDBNT took the Chair at 4.30
p.m., and read prayers.

[For ''Papers Presented" see "Minutes of
Proceedings.")1

BILIr-CIMI.NTAL CODE ACT
AMENDMENT.
Second Reading.

Debate resumed from the previous day.
Hon. J. NICHOLSON (Metropolitan)

[4.33]: Some very important views have been
expressed by hon. members in regard to ques-
tioas. of great importance raised by various
provisions in the Bill. The Bill provides for
the amendment of various sections in the ex-
isting Criminal Code Act. Chief amongst the
amendments are those dealing with that very
important phase of life which is recognised as
the relation between the sexes. The first
amendment of importance is that contained in
Clause 5. That clause bas beea alluded to by
previous speakers and commented on, in some
eases favourably, while in other cases the view
has been expressed that more moderation
should be introduced in considering measures
of this nature. The question of heredity was
alluded to by Mr. Dodd, No doubt, in regard
to the particular form of social evil which is
sought to be guarded against here, heredity
does play a very important part indeed. But
in the consideration of such subjects as these
we inust not forget that there are always two
sides to the question. We must not forget
for example that the mothers of to-day are
the mothers of children who may be affected
by the legislation which is passed here. We
hear sometimes of the ease of the man who is
affected by hereditary taints, who becomes the
social or moral degenerate. In regard to that
man the question arises whether the form of
punishment which is suggestedl here is the
proper remedy. It is very doubtful indeed
whether we are going to make muan or woman
moral by Act of Parliament. It may act as a
restraint. Sir Edward Wittenoom, whose
views on this question, generally speaking, are
shared by every hon. member, said hie thought
the Bill was intended as a means of regulating
sexual intercourse. I think that is taking a
wrong view of the position. I venture to say
that in place of regulating, the object of the
Bill is to restrain, offences which might arise,
on the part of any offender. It is a case of
exercising restraint by introducing certain
forms of punishment. It is not a matter of
regulating, but of restraining. If we were to
say that the Bill was designed for the purpose
of regulating offences, we should be, by the
Bill and by the Criminal Code, regulating
crimes, whereas the intention of the Criminal
Uode is to restrain offences by providing pun-
ishment.

Hon. Sir E. H1. Wittenoom: You are too
introspective.

lHon. J. NICHOLSON: I do not think so.
I think Sir Edward Wittenoorn suggested that
our marriage laws were framed for the pur-
pose of regulating marriage.

Hon. Sir E. H. Wittenoorn: No, I said regu-
Iatfl~g sexual intercourse.

Hon, J. NICHOLSON: Certain restraints
are provided for, evenr in our Marriage Act.
For example, a boy or girl under a certain age
cannot lawfully be married without the con-
sent of the parents. Likewise, there are cer-
tain restraints in the way of marriage be-
tween those occupying a certain position of
kind redship one to another. There are regula-
tions, no doubt, but in respect of the Criminal
Code I venture to say our position is that we
desire to effect here, 'not a regulation of
offences, but a restraint on them. The ques-
tion, therefore, is whether the social or moral
dlegenerates, who are usually the persons re-
sponsible for the particular crimes indicated
here, should not be treated by some method
other than this form of imprisonment heroin
provided. Other methods, we have been told,
are in force in America. Whether they have
proved sufficiently satisfactory or not I have
not heard; but at any rate, as Mr. Dodd
stated, they are certainly worth inquiring into.
Also it is a question whether education of the
young would not be a means of restraining
many of those offences which otherwise might
arise. For example, if the young boy and the
young girl were taught in their earlier years
the dangers which surround them in life, the
possibility is it would inspire in the boy a
more gallant idea of womanhood, and would
possibly prevent a rash youth from doing those
things which might bring sorrow, not only to
himself and to the girl, but also to the parents
concerned. Education, I think, would stand
very high in that particular phase of the sub-
ject, that is, in dealing with a lad who is in
no way a social degenerate, but is a high-
spirited youth who, through some ebullition of
spirits, probably is carried away in a moment
of ecstasy or of superabundance of spirits to
the doing of something or other which might
bring regret all round. I have alluded to
Clause 5. What Mr. Duffell suggested as to
increasing punishment for this crime, in re-
gard to at least a certain type of offender,
might be considered. At the samne time the
question of punishment all rounld is one which
should be taken into serious consideration by
the Government. Clause 7 is of great import-
ance. It is the clause concerning which, I be-
lieve, there has been a good deal of comment
and discussion amongst the women who are
seeking to protect their sex fromt the dangers
which assail thenm. It deals with what is
generally termed the age of consent. Here
the age is fixed at 16 years. I am told
that both in New South Wales and in South
Australia the age is fixed at 17 years.
Records clearly show that the dangers to
which-these girls are exposed, and the time
when the highest percentage of them are re-
ported to have fallen victims, is between 15
and 18 years-probably the most susceptible
period of a young girl's life. It is, therefore,
a matter of consideration whether this age of
16 should not be raised-whether to 18 or 17
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years is a question for lion, members to con-
sider. I know that many hon. members look
upon this subject, after full consideration,
with that degree of importanice which it war-
rants. I admit candidly that the earlier de-
velopment of the young girl is this State-
where she shows those marks of womanhood
at a much earlier age than is the ease in other
climes-seems to afford some reason, and pro-
bably- some force of argument, on the part
of those who look upon these extraordinary
canes of premature development of young girls
as a mark of the whole of our girlhood.
Whilst there is a certain force in the argu-
went as to the earlier development of girls
here, or of a certain proportion of them, thin,
being a period when girls are probably, tak-
ing the majority of them, innocent, is a time
when the protecting hand of the law should
guard them from other influences which assail
them. None of us wish to see our daughters,
or those related to us, fall victims as is pos-
sihie under existing circumstances. What-
ever protection we can afford to girls, I think
it is the duty of Parliament to extend to
them. When the Bill is in Committee I shall
suggest that the age be raised to 17 years.
Clause 8 of the Bill is one to which I think
further consideration should be given. The
clause provides that Section 189 of the Crim-
inal Code shall be repenled and, the following
section inserted in lien-

(1) Any person who unlawfully and in-
decently deals with a girl or woman-(i.)
who is under the age of 1.6 years; or (ii)
who is to the knowledge of the accused
person an idiot ur imbecile; or (iii) who is
nder the age of 17 years, and of whom
the accused person is a guardian, teacher,
or schoolmaster, is guilty of a crime, and
is liable to imprisonment with hard labour
for four years with or without whipping.
(2) If the girl dealt with is under the
age of 13 years he is guilty of a crime, and
liable to imprisonment with hard labour
for seven years with or without whipping.
(3) If the accused person proves that the
act comnmitted was dlone with the consent
of the woman or girl, that she was, in fact,
of, or over the age of 13 years, and that
he believed at the time on reasonable
grbunds that her age was greater than
stated in the indictment, he shall be in the
same position as if her age had in fact been
such as he so believed it to he.

Thus Subelause 3 lpractically provides a de-
fence in certain eases. I submit that the age
provided here, namely 13 years, does not
afford a sufficient protection; and I consider
that wherever 13 years appears in the clause
we ought to insert 16 years, so as to extend
the period of protection. There are men who
may possibly abuse confidence entrnsted to
them, and unless some restraining force is
put upon them, nd also no provision given
to them to escape, as is provided by Sob-
clause 3, and unless the most severe pnnish-
ment is dealt out for the offence, it may be-
come more frequent. The age of 13 years is
not an age when a girl can be said to know
or understand exactly the full effect of any
offeneo in this direction. A girl of 13 is just
a mere baby, practically; she has not that

knowledge of the ways of the world which a
girl of older years possesses; and by way of
emphasising my suggested amendment to
raise the age from 13 years to 16, I refer to
Section 328 of the existing Criminal Code,
which provides that-

Any person who unlawfully and indec-
ently assaults a woman or girl is guilty of
a misdemeanour, and is liable to imprison-
ment with hard labour for two years. No
girl under the age of 16 years is deemed
capable of consenting to any indecent as-
sault, and no girl or woman under the age
of 17 years is deemed capable of consent-
ing to any indecent assault committed by
the guardian, teacher, or schoolmaster of
such girl or woman.

Now, there is a section which is very closely
related, and an offence which is indeed most
closely related, to the section and offence, res-
pectively, provided for in Clause 8 of this
Bill; and the existing Criminal Code provides
that a girl under the age of 16 years is not
capable of giving that consent. Why, then,
should the age be reduced to 13 years in this
clause?

The Colonial Secretary: It is not. But a
specially heavy penalty is provided for under
13.

Hon. J. NICHOLSON: I say that the pen-
alty should exist right up to 16.

The Colonial Secretary: The penalty for unL-
der 16 is increased.

Hon. 3. NICHOLSON: Yes, increased from
what it was before. But my suggestion is
that, in place of providing the heavier pen-
alty only in the ease of a girl under 13 years.
it should apply to offenders against girls un-
dec 16 years as well. By way of adding force
to that argument, I have quoted Section 328
of the existing Criminal Code to show that a
girl under 16 years cannot be deemed to give
consent. I again draw attention to the meanst
of escape afforded by Subelause 3.
It would bring the two sections,
the existing section of the Criminal
Code and the section proposed in this Bill,
inure into line if the amendment I suggest
were made. One other provision which I
apprehend will occasion some little dlifficulty
in understanding is Subelause 4, which
reads-

The term "'deal with'' includes any aot
which if done without consent would con-
stitnte an assault as hereinafter dlefined.

There are various sections which deni with
assault. Section 222. is one. In it assault
is referred to--

A person who strikes, tonches, or moves,
or otherwise applies force of any kind to
the person of another, either directly or in-
directly, without his consent, or with his
consent if the consent is obtained by
frand, or who by any bodily act or ges-
ture attempts or threatens to apply force
of any kind to the person of another with-
out his consent, under such circumstances
that the person making the attempt or
threat has actually or apparently a present
ability to effect hlis purpose, is said to as-
sault that other person, and the act is
called an assault.
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And various other references are made to
assault. Section 313 is headed "As-
saults "

The Colonial Secretary: It is not a defini-
tion of ''assault,''

Hlon. J. NICHOLSON: No. If it were
intended to define the term ''assault"l it
would say "Assault sball mean so and so."7
There is no clear definition of what ''as-
sankt" is. Section 311 provides-

Any person who unlawfully assaults an-
other is guilty of a misdemeanour, and is
liable, if no greater punishment is pro-
vided, to imprisonment with hard labour
for one year.

Also, Section 325 refers to assault ou fe-
males--

Any person who hats carnal knowledge
of a woman or girl, not his wife, without
her consent, or with her consent, if the
consent is obtained by force, or by means
of threats or intimidation of any kind, or
by fear of bodily harm, or by means of
false and fraudulent representations as to
the nature of the act, or, in the case of a
married woman, by personating hery hus-
band, is guilty of a crime which is called
rape.

The point is that there is no clear definition
of what "deal with" means, and there is not
that clear definition of "assault'' which
would enable us to understand exactly what
the meaning of "deal with'' is. In my opin-
ion, the clause ought to be seriously recon-
sidered. As regards Clause 13, I note with
pleasure that the Colonial Secretary intends
to move its deletion. I offer my support to
the measure generally, but if those views
which I have expressed result in better con-
aideration being given to the treatment to
be extended to offenders generally, I shall be
glad.

The COLONIAL SECRETARY (Hon. H,
P. Clebatcli-East--in reply) (5.0]: The
spirit in which this Bill has been received
by bon. members is such that my task in re-
plying is a very alight one indeed. Most
of the matters raised will probably come for-
ward for detailed discussion in Committee,
but I desire briefly to refer to them to assist
members when the Committee stage of the
Bill is reached. Some members seem to
think, and it does look like it on the face of
it, that there are inconsistencies in increasing
the penalties fur a number of offences, and
at thu same time providing a means by which
a prisoner may be released long before his
sentence has expired. I think that inconsis-
tency is apparent rather than real. It is not
to be contemplated that a judge would son-
tern-c any person convicted of sexual of-
fences such as we have been discussing,
merely to an indeterminate sentence. It is
highly improbable and not to be contem-
plated. Heo might if imposing a sentence
for a fixed period of years, add an indeter-
minate sentence on top of it. The fact that
we. have a board to make recommendations
would protect the community against cases
of that kind. The Bill does not take away
the Royal prerogative of mercy. It is still
competent, if the Bill is passed, for the old

practice to be adopted- for the Attorney
General if he thought it after receiving a
report from the gaol authorities arid the sen-
tencing judge to make a recommendation to
Cabinet for the release of a prisoner, but in
practice I do not think that would happen
if the Bill is passed. I do not think the At-
torncy General would take the res-
ponsibility. If it were pointed out
to the Attorney General that any
prisoner was entitled to considera-
tion, whose sentence ought to be
reduced rather than order him to be released,
he mnight say, 'We have an Indeterminate Sen-
tences Board; apply to them.'' That board
having given exhaustive inquiry might through
the Comptroller General of Prisons, make a
recommendation to the Governor-in-Council,
not for the unconditional release of the pris-
oner, but that the prisoner may be transferred
to a reformatory prison. Then on consent
being given by the Governor-in-Council he may
be released on probation.

Hon. Sir E. H. Wittenoom: That is in the
next Bill.

The COLONIAL SECRETARY: It applies
to this Bill as well. The next Bill sets up
the machinery. After a prisoner is trans-
ferred to a reformatory prison he may subse-
quently be let out on license on certain con-
ditions. So I think it will be found in prac-
tice that those prisoners who in the past have
been entirely released on the recommendation
of the Attorney General, would instead be
dealt with by the recommendation of the board
and transferred to a reformatory prison, and
where it is thoeght fit released on license or
on condition. Although that does not take
away the power of the Crown. to release a
prisoner, it would in practice be found that
the custom would fall into disuse, and this
other method would be almost entirely sub-
stituted.

Hon. Sir E. H1. Wittenoom: Would it take
the power away from the Attorney General to
release prisonersI

The COLONIAL SECRETARY; No, i do
not see how it could do that. The power is
not with the Attornay General, hut with the
Crown, and 'we cannot take that power away,
but in practice I do not think any Attorney
General would recommend the release of a
prisoner when we have these conditions. In
the past there has been no other course and
the responsibility has been on the Attorney
General. When this Bill is passed then the
Attorney General will very properly say it is
not the right course to follow. There is a
course that if the board on inquiry thinks it
desirable that this sentence in any way should
be abated, then the prisoner may be trans-
ferred to a reformatory prison, so that he may
be let out afterwards, and the effect of the
Bill will be tor prevent the release of prisoners
merely on the recommendation of the Attorney
General. It is suggested that Clause 10 which
makes it an offence for anyone to have in a
brothel a girl under the age of 21 years, has
the efflect of legalising brothels, and legalises
the presence therein of women over the age of
21 years. It has no such effect. It still re-
mains an offence to keep a brothel, but it is
an additional offence to have in a brothel a

752



[23 OCroas, 1918.)].9

girl under the age of 21 years. It adds the
further offence, so that in the ease of a girl
under 21 being found in a brothel, the keeper
eau be prosecuted for allowing the girl under
21 to be there, and also for keeping a brothel.
The intention no doubt is that that provision
regarding the presence of a girl under 21 years
in a brothel should be rigidly enforced, whereas
it is known the provision generally as to keep-
ing brothels has not been rigidly enforced.

Rion. J. E. Dodd; Is the punishment the
same if a girl is found in a brothel, as if she
were forcibly detained there.

The COLONIAL SZcRETARY: I do not
know, but it has always been an offence for
a girl to he unlawfully detained there, and
now it is an offence for her to be allowed there
at all. Exactly the same remarks apply to the
ease of boys. In the past it has been an
offence for boys under 16 to be in brothels. It
is now an offence for permitting boys under
18 to be there. This it is said has the effect
of legalising brothels. It is nothing of the
kind. Section 195 of the Code makes it a
miedemeanour and punishable by hard labour
for two years for any person who, being the
owner or occupier of any premises or having or
aiding or assisting in the management or con-
trol thereof, induces or knowingly suffers any
boy under the age of 16 years to be in or upon
such premises for the purpose of unlawfully
and carnally knowing any girl or woman. The
only alteration made is that the age is raised
from 16 to 18 years. The present sec-
tion. of the Code dealing with the keeping of
brothels is not in any way altered. That is
Section 209, which provides that any person
who keeps a house, set of rooms, or place of
any kind for Ipurposes of prostitution, is guilty
of a misdemneanour and liable to imprisonment
with hard labour for three years. The ques-
tion has been asked in regard to the reason
for changing the responsibility for carrying
out the death sentences from the Sheriff to
the Comptroller of Prisons. It was suggested,
I think by Mlr. Duffel], that it was unwise to
make this change because the Sheriff knows all
about the control of these prisoners. But he
does not. The opposite is the case. The Comp-
troller is in close touch with all prisoners,
whereas the Sheriff has nothing to do with

prioners. There was a time when the Sheriff
aId the Comptrofler was one and the same

person, hnt when the offices ware divided, the
duty of seeing that executions were carried
out was placed under the hands of the Sheriff,
which is customary in other parts of the
world.

Hon. Sir E. H. Wittenoom! Who is the
SheriffI

The COLONIAL SECRETARY: The Mfas-
ter of the Supreme Court is Sheriff in this
State. There is not the slightest doubt that
the officer in such close touch as the Coinp-
troller General is the right person to see that
this work is done.

Hfon. J. Duffell.- Has the Comptroller Gen-
eral a seat alongside the judga on the bench
when a prisoner is being tried V The Sheriff
has by virtue of his office; why the change?

The COLONIAL SECRETARY: Reference
-mca~ tn flninpa 7 nnd A of theP Bill.

Mr. Dodd suggested that in this particular
there was an apparent inconsistency. I do
not think there is any real inconsistency b?--
cause Clause 7 does dbot relate at all to girls
under the age of 13 years. The difference be-
tween Clauses 7 and 8 is that Clause 7 relates
to any person who has or attempts to have
unlawful carnal' knowledge, whereas Clause 8
deals with unlawful or indecent dealing withI
girls under 1S years of age or uinder 13 years
of age, but Clause 7 does not refer to an~y
person attempting to have unlawful indecent
dealing with girls under the age of 13. That
is dealt with in another clause. In both
cases, whether having or attempting to have
unlawful indecent knowledge or unlawful in-
decent dealing with girls under the age of 13,
it is no defence in either instance for the ac-
cused person to set up his belief that the girl
was over the age of 13 whether for attempt-
ing to have unlawful carnal knowledge or un-
lawful indecent dealing. In the ease of a girl
under 16 it is a defence under the Criminal
Code for a person to set up a belief that sho
was over 16 years of age. I might at this
stage touch on the point raised by 'Mr. Nich-
olson. Ile desires that the word "titen
shall be struck out and "sixteen'' substituted.
Section 189 of the Code relating to any person
who unlawfully indecently deals with a girl
provides a penalty of imprisonment for two
years. That is the present provision of the
Code. Under the Bill any person who unlaw-
fully or indecently deals with a girl under 16,
instead of being guilty of a misdemeanour
and punishable by two years imprisonment
with hard labour, is punishable under the
clause to imprisonment for four years with
or without a whipping. What this Bill does
in regard to offences against girls under 168
is to increase the punishment from two years
to four -years imprisonment, with or without a
whipping. That is a considerable increase.
Now the hon. member suggests that it should
be further increased to seven years' imprison-
ment. In the Code as it stands an offence
against girls of 16 is punishable by two years
imprison ment, and an offence against girls
under 13 is punishable by three years' han-
prisonment. In the first ease the punishment
is increased from two to four years with or
without a whipping, and in the ease of
younger girls under 13, instead of three years
and a whipping, the punishment is increased
to seven years and a whipping.

Hon. Sir E. HI. Wittenoomn: It is five years
in the first case.

The COLONIAL SECRETARY: It is to
be four years. Section 8, bearing on inde-
cently dealing effects that. The intcntlion of
Mr. Nicholson apparently is to make the of-
-fence the same whether the girl is uinder I.S
or under 16 years of age. I think that would
be a mistake. It seems to me that the offence
in regard to a girl under 13 is more serious
than is an offence against a girl under 16
We propose to double the penalty in the case
of a girl under 16, and to make the offence
a more serious one in the case of a girl under
13. If the hon. member suggests that the
penalties are not sufficient, it would he well
to preserve the principle that it is a worse
offence, and subject to a still heavier nnln
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in the ease of a girl under 13 than it is in the
ease of a girl under 16.

Hont. J. Nicholson: I admit that the of-
fence is a worse one.

The COLONIAL SECRETARY: The Only
point is whether we have gone far enough in.
increasing the punishment from two to four
years imprisonment even with a whipping,
.for the offence of unlawful indecent dealing
with a girl under 16.

floa. J. Nicholson: You. might -jo further.
Subsection 3, in regard to consent, practically
provides a defence for the accused person.

The COLONIAL SECRETARY: If the of -
fender can prove that the act was done with
the girl's consent, and that he had reason to
beieve that she was over 16, it is a def ence,
but that is all that is provided.

lion. J. Nicholson: If the accused person
ean prove that the act was done with the
consent of the woman or girl, and she wes in
fact over 13, then I say that the age of 13 is
too low.

The COLONIAL SECRETARY: That is
carrying out the Code as it exists in that par-
ticular. Section 188 of the Code says-

It is a defence to a charge of either of
the offences firstly defined in this section to
prove that the accused person believed, on
reasonable grounds, that the girl was of or
above the age of sixteen years.

But the Code has always provided that if the
girl is actually under 13 years it is futile for
the defendant to put uip any defence at all as
to the age, for no such defence would succeed.
If the girl is over 13 it is open to him to put
up the defence that he had reason to believe
that she wee over 16.

Hon. Sir E. H. Wittenoom: The hon. mem-
ber can amend that in Committee.

The COLONIAL SECRETARY: Quite so.
Reference has been made to Subelause 1 as
to the definition of "deal with.'' It is quite
clea that all that is required is that the term
'Idleal with" shall include "the doing of any
act which if done without consent would con-
stitute an assault as hereinfater define." Mr.
Nicholson has referred to other sections of the
Code relating to assaults, and the punish-
ment for assaults. There is only one section
of the code which defines what an assault is,
and that is Section 222. There the defini-
tion is purposely made as wide as possible.
Unless the definition of "assault'' is made
very wide, it might be difficult to secure a
conviction, even in a ease which ought to be
followed by conviction. In the definition of
nssault as given in Section 222 of the Crim-
inal Code, there are many things which could
not be regarded as indecent assaults. The
term "deai with" includes doing any of
these acts. Whether any of these acts,
if they are proved to have been done, are in-
decent or not, depends on the ordinary mean-
ing of the word "indecent." There is no
definition in the Code of the word "inde-
cent." I do not tbink any is needed. It is
better that it should be left to the Ordinary
aceeptation of the meaning of the word.
Therefore, any person who commits any of
these acts, which under Section 222 of the

of indecently dealing if that act was of an
indecent nature. I think the clause in that
respect is all that is really requiredL It is
suggested that there is some need for a dif-
ferentiation between youlng offenders, that
is, boys of 16 to 21 years of age. I think
some bon. member mentioned that,

Hon. Sir E. H. Wittenoom: That is Clause
7.

The COLONIAL SECRETARY: It is sug-
gested that whilst the penalties imposed
under this Bill are quite justifiable in the
case of grown men, they would be too severe
in the case of boys from 16 to 21 years.

Hon. J. Nicholson: There are boys who
are renegades and degenerates.

The COLONIAL SECRETARY: That is a
matter which is entirely in the discretion of
the judge. It could not be contemplated that
a judge would impose so extreme a penalty
in the case of boys, such ats have been re-
ferred to. I do not think it is customary to
do so. I know of no case in which our law
lays it down that certain offenders shall be
punishable according to their age. I think
the matter is safely left to the discrimination
of the judge.

Hon. Sir E. H. Wittenoom: I think you
are wrong.

The COLONIAL SECRETARY: There is
a section of the Code which distinctly limits
the discretion of the judge. That is Sec-
tion 206. Even in that section the discrim-
ination remains with the judge in regard
to persons under the age of 16.

Hon' Sir B. H. Wittenoem: The Bill is
almost dictatory. It says that any person who
has or attempts to have unlawful carnal know-
ledge of a girl under 16 is guilty of a crime
and is liable to imprisonment with hard
labour for a term of five years, with or
without a whipping. There is not very much
discrimination left for a Judge in that.

The COLONIAL SECRETARY: The In-
terpretation Act provides that wherever pen-
alties arc imposed they are the maximum
penalties. In some of our Acts provision is
made for fines and the MaXimn~im is stated,
and there is somne provision that the mni-
mum punishment shall not be less than a
certain percentage of the maximum. Under
Section 206 of the Criminal Code, if a per-
son is convicted a second time for a certain
Offence the judge is bound to impose the
penalty of whipping. Even there bo'ys
tinder 16 are included and are subject to the
control and discretion of the judge. So far
as Clause 7 of the Bill is concerned, the dis-
cretion of the judge is absolute, and should
quite sufficiently protect boys of 10 or 17
from too severe punishment, such as would
undoubtedly he required in the case of older
off enders.

Hon. Sir E. H. Wittenoom: I do not agree
wit you.

The COLONIAL SECRETA RY- I think
it was Mr. flodd who asked why in Clause
7, Subelause 3, we should increase the time
for taking action from three to six months.

Hon. Sir E. H3. Wittenoom: I endorsed
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The COLONIAL SECRETARY: A pro-
secution under this section for the offence
of having unlawful carnal knowledge must
be begun within six months, and for the at-
tempt it must be begun within three months.
Tn the case of the actual committal of the
offence, the contention is that a young girl
may bide the fact until circumstances wake
it impossible for her to do so any longer.
These circumstances would not arise within
a period of three months.

Hon. J. E. Dodd: They might do so. I
know of a case in which an attempt was
made to hide the fact for a certain purpose.

The COLONIAL SECRETARY: That may
be so. I am quite open to hear any argu-
ment as to the wisdom of this clause. It is
thought that this extension of time is a
reasonable one. With regard to the sugges-
tion that the indeterminate sentences board
should comprise at least one woman, that is
a matter for consideration under the amend-
ment to the Prisons Act, which deals with
the constitution of the board. As it stands,
there is nothing to prevent a woman being
appointed on the board, but if it was desired
to wake it mandatory that a woman should
be appointed on the hoard it would be neces-
sary to amend the Act. I am glad to bear
the remarks of hin. members who have
touched on the question of legalising book-
makers, and I trust we shall be able to secure
the deletion of the clause in question.

Hon. Sir E. H. Wittenoom: Unlegalising
them.

The COLONIAL SECRETARY: I think
have touched upon all the matters referred
to by hon. members. I am sure Mr. Dodd
will recognise the tact that there is nothing
of a party character in this Bill. The only
anxiety of the Government is, with the assist-
ance of members, to make this as perfect a
measure as possible.

Question put and passed.
Bill read a second time.

In Committee.
Eon. W. Hiagemill in the Chair; the Col-

onial Secretary in charge of the Bill.
Clause 1-agreed to.

[The President resumed the Chair.]

Progress reported.

BILL,-PRISONS ACT AMENDMENT.
Second Reading.

Debate resunmed from the 22nd October.
Ron. J. DUEFELL (Metropolitan-Subur-

ban) [5.30]: In supporting the second read-
ing of the Bill, I would remark that it is
very closely allied to the amendment to the
Criminal Cole with which wre have just been
dealing. I should like to query Clause 3,
which says-

The following new part is hereby in-
serted in the principal Act between Purts
6 and 7.

Why insert this between Parts 6 and 7, when
in the existing Act Part 2 deals with the es-
tablishment of prisons? To my mind Part
2 would be the place where the clause relat-
ing to reformatory prisons could most fit-
ingly be inserted. I do not know what the
reasons are for putting it in between Clauses
6 and 8. It seems to be out of place and not
in keeping with that part of the Bill dealing
with the reformatory prison. As I said at
the outset, I intend to support the second
reading of the Bill, because I realise there
are instances when we should have the power
to deal with prisoners of a particular type, as
has been pointed out in the consideration of
the Criminal Code Amendment Bill. There
are existing in our prisons persons who have
been convicted of various offences, committed
in ninny instances at periods when they have
had very little or no control over their own
actions, offences also brought about by en-
vironment. At the present time there is no
place where these prisoners can be properly
housed, where they can be taken special care
of and properly watched. I am sure that if
these facilities were granted, the result would
be to prevent a recurrence of the offences for
which in many cases they have had to pay
the penalty by way of imprisonment. The
proposal is a step in the right direction. At
the same time, I realise there is just a pos-
sibility that we are verging close on to comn-
mitting ourselves to new Acts which may
have the effect of being too lenient. We
glory to-day in the fact that an English-
man's home is a place of safety, where his
wife and children may live without fear of
being molested. What has brought about
that state of affairsi It is the strict punish-
ment which was provided by the British au-
thorities no far back as a century ago. But
it is just possible that we are depending too
much in this twentieth century on the pro-
gress which is following in the wake of Chris-
tianity. But as I stated yesterday, what pro-
gress really has been made when we contem-
plate what has taken place dluring the past
four years in a civilised country. It is suffic-
ient in itself to make us stop and ask where
are we going and what are we do-
ing? In the Bill which we have just
dealt with we have prodided for increased
punishment for various offenes. In this piece
of machinery which we now have under con-
sideration, I notice that a board of control is
to be brought into existence with very large
powers indeed. I am not quite sure at this
stage whether I favour the appointment of
such a board of control. I have yet to get
more information which will convince me that
a hoard of control will be the correct body to
deal with certain prisners who may in the
future be undergoing sentence for crimes com-
mitted. I cannot help but think of eases in
the past where mistaken leniency has boon
shown, and in fact, where it has been stated
that for such a consideration certain people
have interested themselves in the eases of cer-
tain prisoners, with the result that freedom has
been purchased, We Cannot close our eyes to
the fact that such ruamurs have been current,
and they have not been current without some



[COUNCIL.)

foundation for thenm. It is instances of that
kind which make one feel reluctant to extend
powers to anyone who has not had an oppor-
tunity of going into the facts which have been
the means of placing an individual in gaol as
punishment for a crime commiitted. it is
necessary that the facts and the circumstances
of the ease should be known before people can
he put in the position of knowing whether the
person in question is worthy of being given
another chance by being permitted to go out
amongst his fellows. We have had instances
wrhere leniency has been extentded and where
even worse crimies have afterwards been com-
mitted than the one originally perpetrated.
These things to my way of thinking require
sonie consideration before perlnission is granted
for the establishment of a boar-d such as is
[)roposed in the Bill. If eventually a board
of control is appointed, I hope that the sug-
gestion made by Mr. Dodd will be given offet
to. If a board of control is appointed, one of
the three to constitute that board should be a
woolen who is capable of using sound judg-
mient, a woman who has front time to time in-
terested herself in matters pertaining to the
genteral welfare of the community. We
have such women in our midst. We have
come into contact with these women when, they
have been. called before select collulnittecs to
give evidence on niatters of vital importance,'
and they have shown that they are capable of
giving sound judgment. If one such woman
%%cre appointed to tile board, soundl common
judgment wonld[ be displayed before a person
tundergoing a tel-it of imprisonment would have
his liberty restored. Of course I am open to
conviction, and I reserve any further renmarks
I mnay have on that point until tie Bill is ill
Commlittee, before which timne I shall have had
the opportunity of hearing the opin~ions of
other hon. members. The Bill dealing wvithI
reformatory prisons is launching out onl a new
track altogether, new but necessary. At the
piresent time it is sonmewhat difficult to know
where you could point to any particular prison
in existence mid] say that it would be suitable
for reformatory purposes. It has been sug-
geisted that a portion of the present Fremnantle
gaol might he set apart as a reformatory
prison. I do not agree with such a suggestion.
If such prisons are to be established, tlley
should he prisons with a good area of ground
where cultivation caul be carried on, where the
surroundings are pleasant and where every-
thing will be conducive to a better training of
the mind and to an enlargement of the highest
qualifies of the inilnd than would be possible
in a dungeon or places surrounded by high
walls with wardens on sentry duty. With re-
gard to indeterminate sentences, it is just
possible that sonie error has crept into the
minds of hon. members. An indeterminate
sentence does not mean that a prisoner con-
demned to undergo such a sentence has re-
ceived a life sentence, It may be that the
surroundings of a particular ease may warrant
the judlge or the magistrate passing an inde-
terminate sentence, renlising that the accused
was at that particular time suffering from
mental strain, from an overbalanced mind or
from exceptional conditions which induced him

to commit the crime. There alre otlier in-
stances in the same category whereby a judge
or a magistrate in finding a prisoner guilty
would realise that the imposition ot a sentence
of six or 12 months or more would not exactly
meet thle case, and that iii a few weeks' timeh
or perhaps a few months' time the accused
undler proper treatment might become a dif-
ferent person altogether. That being s~o, the
ilndeterm~iate sentence passed on the prisoner
would be far preferable than an ordinary
sentence of three or four or five years. Prob-
ably in thle space of six or 12 months, it would
be proved to the satisfaction of the authori-
ties of thle gaol anti the powers that be that
the prisoner had so recovered from the abnor-
wal conditions under which he coutmitted the
offence that lie would then be a fit anti proper
lper-on to be set at liberty and given another
chance. I realise the Bill will have a good
effect in bringing about thle release of pris-
oners justly entitled to it. Speaking generally
of the Bill, I recognise the necessity for it and
I will certainly sulpport the second reading.

Hon. J. E. DODD (South) [5.461. The Bill
is certainly a pretty fair advance on our pre-
sent day methods. The Government are to be
commended for introducing such a measure.
But with this Bill, as with the other one, there
are certain points which I can scarcely under-
stand. For instance, I notice it is provided
that any person transferred shall not be de-
talied in a reformatory for any period longer
than tile residue of the sentence unexpired.
Yet in the Criminal Code Bill it is provided
that the judge can direct that, after the ex-
pirat ion of his sentence, a prisoner shall he
sent on to the indeterminate sentences board.
I cait scarcely reconcile the two provisions. In
the Prisons Bill it is provided that in the ease
of a prisoner who, allowed out onl probation
and failing to behave himself, is sent hack, the
period which he spent out of the prison shell
not be calculated as part of his sentence. That
seemsg to me unjust. We are there giving the
indeterminate sentences board the right to in-
crease a moan 'a sentence. 1 think the time
during whit-h a prisoner is oat onl probation,
whe'thier lie behaves himself or not, shonnld liv
regarded as part of hiis sentence. Again, in
regard to the site for a reformatory prison,
Piottnest Island has been suggested. T ant not
altogether sure about the suitability of Bott-
nest for this purp~ose. If Rottoiest were not a
holiday resort it would probably be one of the
hest places in which to make this experimeut,
but, seeing thlat it is annually becomilig more
popular as a holiday resort, I think the Gov-
Prnient will be taking a grave risk in making
the experiment on the island. When in 'New
Zealand a couple of years ago, I was verr
much struck by the method adopted in dealing
with short-sentence prisoners. I was scarcely
in a fit state of health to make many inquiries,
but front what I could gather a large number
of well behaved prisoners were employed in
tree planting. There are there several planta-
tions of softwoods, the result of this systemn.
And , at the expiration of a prisoner's sen-
tence, he is allowed a fortnight or three weeks
ont full rate of pay in order that, when released,
hie may have a few pounds in his pocket. I
think the Government here might try a similar
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experiment. We are very abort of softwoods,
and if there is one place on earth where a well
behaved prisoner can be given a chance, it is
in the open country, where he would be en-
gaged planting trees. I notice that a number
of softwood trees have been planted in King's
Park, and when a member of the board I was
informed that they are likely.to become very
profitable. We might make such an experi-
ment on the prisoners, and the experiment
might prove to be of somse use to the State as
well as to the prisoners themselves. In regard
to the appointment of a woman on the council,
I believe the Government will see their way
clear to agreeing to such appointment, or, if
not to the appointment of a woman for general
purposes, that they will agree to the appoint-
ment of a woman to the council when the
council is dealing with women prisoners.
There is another point upon which I would
like to be clear, namely, the provision in 641,,
which says that this part of the Act shall apply
to persons undergoing preventive detention. I
would like to he certain whether or not that
can be construed into meaning that persons
who may be under detention because they are
suffering from venereal diseases-

The Colonial Secretary: No.
Hon. J1. E. DODD: I am glad to have that

assurance. I do not know that there is much
else in the Bill to be dealt with, except in
Committee. T trust that some good will result
from the passing of the Bill.

Uon. T. W. KIRWIN (South) [5.52]: The
Government are to be congratulated upon the
Bill. Tt is an attempt to achieve what has been
the ideal of prison reformers, namely, that a
prison should be not so much a place of pun-
ishment as a place of improvement for the in-
dividuald imprisoned.

Hon. Sir E. H3. Wittenoomn: .You mean a
pleaure resorts

Hlon. J1. WV. KIRWAN: No, I mean a place
from which a man emerges a better man than
when he was interned, a place of reformation,
in which a man will learn to become a better
citizen. T think that is the object the Gov-
ernment have ii, view in introducing the Bill,
and it is unquestionahlj a very worthy object.
There are, of course, many details in connec-
tion with the Bill which might be discussed
on the second reading. As with most other
Bills it is entirely a question of administra-
tion. Mr. Duffel] seemed to find fault with
the formation of a board. To my mind the
success of the proposed hoard will entirely
depend upon its personnel. There is one as-
pect of the present system which I think is
worthy of attention-it has been referred to
by Mr. Dodd-namely setting the prisoners at
sonic useful work. According to the report of
the Prisons Department for 1917, the total
amount expended on the upkeep of prisoners
was £19,854. Against that expenditure may
be set off the value of the remunerative work
performed by the prisoners, namely, £4,023.
Tat means that the average value of remun-
erative work performed by each prisoner was
£15 5is. But the cost of maintaining each pris-
oner is £75 12s. 2dl. It seems to me that some
work could be provided for the prisoners
which would result in a higher average value
of rnvenieworr,n fh. 15 9. f....

some prisoners are in for only a short timne,
while others are in for a long time; but no
matter how the figures for 1917 may be ex-
amined, even when the figures for individual
prisons be taken into account, prisons at Fre-
mantle, Rottnest, Roebourne, Broome, and
other centres, still the average value of the
renmunerative work (lone by each prisoner is
very low indeed and forms but a very small
percentage of the cost of maintenance. It
would not be too much to ask that the prison
system should he so altered that at any rate
each prisoner would be able to maintain him-
self, and perhaps earn a little over and above,
so that when he leaves the prison he should
have something with which to make a fresh
start in life.

Hfon. Sir E. H. Wittenoom:; That is the
reformatory business.

Hon. T1. W. KIRWAN:; I do hope that
tinder the Bill prisoners will be put to useful
work to a much larger extent than is evi-
dently now being dlone. Mr. Dodd has made
a suggestion regarding tree planting. I am
sure it must occur to all hon. members that
there is a number of other directions in which
prisoners might be employed without interfer-
ence with the work of persons engaged in in-
dustries outside of prisons. This would not
only help to reduce the cost of prisons-I
consider that the prisons ought to be made
self-supporting-but it would be beneficial to
the prisoners themselves. There is nothing so
beneficial as industry in the inahingof a use-
fl citizen. I do not think it would call for
any hard work, or any slave-driving, if we
required a prisoner to earn at least £75 per
annum, and a little over and above that, so
that he might not leave the prison empty-
handed.

On motion by Hon. Si,- E. H. Wittenoo,
debate adjourned.

House adjourned at 5.59 p.m.

Wednesday, 23rd October, 1918.

The SPEAKER took the Chair at 4.30 p.m.,
and read prayens.

[For ''Questions on Notice'' and ''Papers
Presented'' see "Votcs and Proceedings.'']

BILL-FORESTS.
In Committee.

Resumed from the 10th October; Mr.
Stubbs in the Chair, the Attorney General in
charge of the Dill.

Clause 10-uspension and removal of Con-
cprvftnr-


