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TLegislative Couingil,
Wednesday, 28rd Oclober, 1518,

The PRESIDENT took the Chair at 4.30
p.m., and read prayers.

[For ‘‘Papers Presented’’ see ‘‘Minutes of
Proceedings.’’]

BILL—CRIMINAL CODE ACT
AMENDMENT.

Second Reading.

Debate resumed from the previous day.

Hon. J. NICHOLSON  {(Metropolitan)
[4.33]: Some very important views have been
expressed by hon. members in regard to ques-
tions of great importance reised by various
provisions in the Biil. The Bill provides for
the amendment of various sections in the ex-
isting Criminal Code Aet. Chief amongst the
amendments are those dealing with that very
important phase of life which is recognised as
the relation between the sexes. The #rst
amendment of importance is that contained in
Clause 5. That clause has been alluded to by
previous speakers and commented on, in some
cases favourably, while in other cases the view
has heen expressed that wmore moderation
should be introduced in considering measures
of this nature. The question of heredity was
alluded to by Mr. Dodd, No deubt, in regard
to the particular form of social evil which is
sought to be guarded against here, heredity
does play a very important part indeed. But
in the consideration of such subjects as these
we must not forget that there are always two
sides te the question. We must not forget
for example that the mothers of to-day are
the mothers of children who may be affected
by the legislation which is passed here. We
hear sometimes of the case of the man who is
affected by hereditary taints, who becomes the
sovial or moral degenerate. In regard to that
man the question arises whether the form of
punishment whieh is anggested here is the
proper remedy. Tt is very doubtful indeed
whether we are going to make man or woman
moral by Act of Parliament. It may aect as a
restraint,  Sir Edward Wittenoom, whose
views on this question, generally speaking, are
shared by every hon. member, said he thought
the Bill was intended as 2 means of regulating
sexual intercourse. I think that is taking a
wrong view of the position. I venture to say
that in place of regulating, the object of the
Bill is to restrain, offences which might arise
on the part of any offender. It is a case of
exercising restraint by introducing certain
forms of punishment. It is not a matter of
regulating, but of restraining. If we were to
say that the Bill was designed for the purpose
of regulating offences, we should be, by the
Bill and by the Criminal Code, repulating
erimes, whereas the intention of the Criminal
<ode is to restrain offences by providing pun-
ishment.

Hon. Sir E. H. Wittencom:
introspective.

You are too

[COUNCIL. |

Hon. J, NICHOLSON: I do not think so.
[ think Sir Edward Wittenoom suggested that
our marriage laws were framed for the pur-
pose of regulating marriage.

Hon, Sir E. H. Wittenoom: No, I said regu-
Jating sexual intercourse.

Hon, J. NICHOLSON: Certain restraints
are provided for, even in our Marriage Act.
For example, a boy or girl under a certain age
cannot lawfully be married without the econ-
sent of the parents. Likewige, there are cer-
tain restraints in the way of marriage be-
tween those occupying & certain position of
kindredship one to ancther. There are regula-
tions, no doubt, but in respect of the Criminal
Code I venture to say our position is that we
desire to effect here, mot a regulation of
offences, but a restraint on them. The ques-
tion, therefore, is whether the social or moral
degenerates, who are usually the persons re-
sponsible for the particular crimes indicated
here, should not be treated by some method
other than this form of imprisonment herein
provided, Other methods, we have been told,
are in forece in America. Whether they have
proved sufficiently satisfactory or not I have
not heard; but at any rate, as Mr. Dedd
stated, they are certainly worth inquiring into.
Also it is a question whether education of the
young would not be a means of restraining
many of those offences which otherwise might
arise. For example, if the young boy and the
young girl were taught in their earlier years
the dangers which surround them in life, the
possibility is it would inspire in the boy a
more gallant idea of womanhood, and would
possibly prevent a rash youth from doing those
things which might bring sorrow, not only to
himself and to the girl, but alao to the parents
eoncerned. Edueation, I think, would stand
very high in that particular phase of the sub-
jeet, that is, in dealing with a lad who ia in
no way a social degenerate, but iz a high-
gpirited youth who, through some ebullition of
apirits, probably is carried away in a moment
of ecstasy or of superabundance of spirits to
the doing of something or other which might
bring regret all reund. I have alluded to
Clauge 5. What Mr. Duffell suggested as to
inereasing punishment for this crime, in re-
gard to at least a certain type of offender,
might be considered. At the same time the
question of punishment all round is one which
should be taken into serious consideration by
the Government. Clause 7 is of great import-
ance. It is the elause concerning which, I be-
lieve, there has been a good deal of comment
and discussion amongst the women who are
seeking to protect their sex from the dangers
which assail them. Tt deals with what is
generally termed the age of consent. Here
the age is fixed at 16 years. I am told
that both in New Scuth Wales and in South
Augtralia the age is fixed at 17 years.
Records clearly show that the dangers to
which - these girls are exposed, and the time
when the highest percentage of them are re-
ported to have fallen victims, is between 15
and 18 years—probably the most susceptible
period of a young girl’s life. It is, therefore,
a matter of consideration whether this age of
16 should not be raised—whether to 18 or 17
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yearg is a question for hon. members to con-
gider, I know that many hon. members look
upon this subject, after full consideration,
with that degree of importance which it war-
ranta. I admit candidly that the earlier de-
velopment of the young girl is this State—
where she shows those marks of womanhood
at a much earlier age than is the ease in other
climes—seems to afford some reason, and pro-
bably. some force of argument, on the part
of these who look upon these extraordinary
cases of premature development of young girla
as a mark of the whole of our girlhood.
‘Whilst there is 8 certain force in the argu-
ment as to the earlier development of girls
here, or of a certain proportion of them, this,
being a period when giris are probably, tak-
ing the majority of them, inunocent, is a time
when the protecting hand of the law shonld
guard them from other influences which assail
them., None of us wish to see our daughters,
or those related to ws, fall vietims as is pos-
gible under existing circumstances. What-
ever protection we can afford to girls, I think
it is the duty of Parliament to extend to
them, When the Bill is in Committee I shall
anggest that the age be raised to 17 yearvs.
Clause 8 of the Bill is one to which I think
further consideration should be given. The
clause provides that Section 189 of the Crim-
inal Code shall be repealed and the following
section inserted in lien--—

(1) Any person who unlawfully and in-
decently deals with a girl or woman—{(i.)
who is under the age of 16 yéars; or (ii)
who is to the knowledge of the accused
person an idiot or imbeeile; or {iii) who is
under the age of 17 years, and of whom
the acensed person is a guardian, teacher,
or schoolmaster, is guilty of a erime, and
is liable to imprisonment with hard labour
for four years with or without whipping.
(2} If the girl dealt with is under the
age of 13 years he is guilty of a crime, and
lable to imprisonment with hard labour
for seven years with or without whipping.
(3) If the accused person proves that the
act committed was done with the consent
of the woman or girl, that she was, in fact,
of, or over the age of 13 years, and that
he believed at the time on reasonable
grbunds that her age was greater than
stated in the indietment, he shall be in the
same position as if her age had in fact been
such as he so believed it to be.

Thus Subelapse 3 praetically provides s de-
fenee in certain cases. I submit that the age
provided here, namely 13 years, does not
afford a sufficient protection; and I consider
that wherever 13 years appears in the elanse
we ought to insert 16 years, so as to extend
the period of protection. There are men who
may possibly abuse confidence entrusted to
them, and unless some restraining force is
put upon them, and also no provision given
to them to escape, as i3 provided by Sub-
clause 3, and unless the most severe punish-
ment is dealt out for the offence, it may be-
come more frequent. The age of 13 years is
not an age when a girl ean be said to know
or understand exactly the foll effect of any
nffence in this direction. A girl of 13 is jost
a mere baby, practically; she has not that
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knowledge of the ways of the world which a
girl of older years possesses; and by way of
emphasising my suggested amendment to
raise the age from 13 years to 16, I refer to
Bection 328 of the existing Criminal Code,
which provides that—
Any persor who unlawfully and indee-
ently assanlts a woman or girl is guilty of
a misdemeanour, and is liable to imprison-
ment with hard labour for two years, No
girl under the age of 16 years is desmed
capable of consenting to any indecent as-
sault, and no girl or woman under the age
of 17 years is deemed capable of consent-
ing to any indecent assault eommitted by
the guardian, teacher, or schoolmaster of
such girl or woman.
Now, there is a section which is very closely
related. and an offence which is indeed most
clogely related, to the section and offence, res-
pectively, provided for in Clause 8 of this
Bill; and the existing Criminal Code provides
that a girl under the age of 16 years is not
capable of giving that consent, Why, then,
should the age be reduced to 13 years in this
¢lanse?

The Colonial Secretary: It is not. But a
sgeciaﬂy heavy penalty is provided for under
13.

Hon, J. NICHOLSON: I say that the pen-
alty should exist right up to 16.

The Colonia) Secretary: The penalty for un-
der 16 is inereased.

Hon, J. NICHOLSON: Yes, increased from
what it was before. But my suggestion is
that, in place of providing the heavier pen-
alty only in the case of a girl under 13 years.
it should apply to offenders againet girls un-
der 16 years as well. By way of adding force
to that argunment, 1 have quoted Seetion 328
of the existing Criminal Code to show that a
girl under 16 years cannot be deemed to give

consent., T again draw attention to the means
of escape afforded by  Subelause 3.
It would bring the two  sections,
the existing scetion of the Criminal

Code and the scetion proposed in this Bill,
more into line if the amendment I suggest
were made. One other provision which I
apprehend will occasion some little difficulty
in  understanding is Subclause 4, which
reads—

The term ‘‘deal with’’ includes any act
which if done without consent would con-
stitnte an assault as hereinafter Aefined,

There are various sections which deal with
agsanlt, Section 222 js one. In it assault
is referred to—

A person who strikes, touches, or moves,
or otherwise applies force of any kind to
the person of another, either dircetly or in-
directly, without his cousent, or with his
congent if the consent js obtained by
frawd, or who by any bodily act or ges-
ture attempts or threatens to apply foree
of any kind to the person of another with-
out his consent, under sueh cireumstancea
that tbe person making the attempt or
threat has actually or apparently a present
ability to effeet his purpose, is said to as-
sault that other person, and the act is
called an assault.
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And various other references are made to
assanlt, Bection 313 is headed 'As-

saults’ ——

The Colonial Secretary: It is not a defini-
tion of ‘‘assanlt.’”’

Hon. J. NICHOLSON: [No. If it were
intended to define the term ‘‘agsault’’ it
would say ‘‘Assault shall mean so and s0.”’
There iz no clear definition of what ''as-
sault'’ is. Section 311 provides—

Any person who unlawfully assaults an-
other ig guilty of a misdemeanour, and is
liable, if no greater punishment is pro-
vided, to imprisomment with hard labour
for ome year.

Also, Section 325 refers to assanlt on fe-
males—

Any pergon who has carnal knowledge
of a woman or girl, not his wife, without
her consent, or with her consent, if the
congent is obtained by force, or by means
of threats or intimidation of any kind, or
by fear of bodily harm, or by means of
false apd fraudulent representations as to
the nature of the act, or, in the case of a
married woman, by personating her hus-
band, is guilty of a erime which is called
rape.

The point is that there is no clear definition
of what ‘‘deal with’’ means, and there is not
that clear definition of ‘‘agsault’’ which
would ¢nable us to understand exactly what
the meaning of ‘‘deal with’’ is. In my opin-
ion, the clanse ought to be seriously recon-
sidered. As regards Clanse 13, I note with
pleasure that the Colonial Secretary intends
to move its deletion. I offer my support to
the mecasure generally, but if those views
which T have expressed result in better con-
sideration being given to the treatment to
be extended to offenders generally, T shall be
glad.

The COLONIAL SECREETARY (Hon, H.
P. Colebatch—East—in reply) [5.0]: The
epirit in which this Bill has been received
by hon. members is such that my task in re-
plying is a very slight one indeed. Most
of the matters raised will probably come for-
ward for detailed discussion in Committee,
but I desire briefly to refer to them to asgist
memhbers when the Committee stage of the
Bill is reached. Some members seem to
think, and it does look like it on the face of
it, that there are inconsistencies in increasing
the penalties for a number of offences, and
at the same time providing a means by which
a prisoner may be released long before his
sentence has expired. I think that inconsis-
tency is apparent rather than real. It is not
to be contemplated that a judge wonld sen-
tence any person convicted of sexual of-
feuces such as we have heen discussing,
merely to an indeterminate sentence. Tt is
highly imprebable and not to be contem-
plated. He might if imposing a sentence
for a fixed period of years, add an indeter-
minate sentence on top of it. The faet that
we have a board to make recommendations
would protect the community against cases
of that kind. The Bill does not take away
the Royal prerogative of mercy. It is still
competent, if the Bill is passed, for the old

[COUNCIL.]

practice to be adopted; for the Attorney
General if he thought fit after receiving a
report from the gaol authorities and the sen-
tencing judge to make a recommendation to
Cabinct for the release of a prisoner, but in
practice I do not think that would happen
if the Bill is passed. I do not think the At-
torney General would take the  res-
ponsibility. If it were pointed out
to the Attorney General that any
prisoner  was  entitled to  considera-
tion, whose sentence ought to  be
reduced rather than order bim to be released,
he might say, ‘*We have an Indeterminate Sen-
tences Board; apply to them.’’ That hoard
having given exhaustive inquiry might through
the Comptroller General of Prisons, make a
recommendation to the Governor-in-Council,
not for the uneonditional release of the pris-
oner, but that the prisoner may be tranaferred
to a reformatory prison. Then on consent
being given by the Governor-in-Council he may
be released on probation.

Hon. Sir E. H. Wittenoom: That is in the
next Bill,

The COLONIAL SECRETARY: It applies
to this Bill as well. The next Bill sets up
the machinery. After a prisoner is trams-
ferred to a reformatory prison he may subsge-
quently be let out on license om certain con-
ditions. So I think it will be found in prae-
tice that those prisomers who in the past have
been entirely released on the recommendation
of the Attorney General, would instead be
dealt with by the recommendation of the board
and transferred to a reformatory prizom, and
where it is thought fit released on license or
on condition. Althongh that does not take
away the power of the Crown to release o
prisoner, it would in practice be found that
the custom would fall into disuse, and this
other method would be almost entirely sub-
stituted.

Hon. Sir E. H. Wittenoom: Would it take
the power away from the Attorney General to
release prisoners?

The COLONIAL SECRETARY: No, 1 de
not see how it could do that. The power is
not with the Attorney General, but with the
Crown, and we cannot take that power away,
but in praetice I do not think any Attorney
General would recommend the release of a
prisoner when we have these conditions. Tn
the past there has been no other course and
the respongibility has been on the Attoraey
General. When this Bill is passed then the
Attorney General will very properly say it is
not the right course to follow. There is a
course that if the board on inquiry thinks it
desirable that this séntenee in any way should
be abated, then the prisoner may be trans-
ferred to a reformatory prison, so that he may
he let out afterwards, and the cffect of the
Bill will be to prevent the release of prisoners
merely on the recommendation of the Attorney
General. It is suggested that Clanse 10 which
makes it an offence for anyone to have in a
brothel a girl under the age of 21 years, has
the effect of legelising brothels, and legalises
the presence therein of women over the ape of
21 yeoars. It has no such effect. It still re-
mains an offence to keep a brothel, but it is
an additional offence to have in a brothel a
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girl under the age of 21 years. It adds the
further offence, so that in the case of a girl
vnder 21 being found in a brothel, the keeper
ean be prosecuted for allowing the girl under
21 to be there, and also for keeping a brothel.
The intention no doubt is that that provision
regarding the presence of a girl under 21 years
in & brothe! shonld be rigidly enforced, whereas
it is known the provision generally as to keep-
ing brothels has not been rigidly enforced.

Hon. J. E. Dodd: Is the punishment the
same if a girl is found in a brothel, as if she
were forcibly detained there,

The COLONIAL SECRETARY: I do not
know, but it has always been an offence for
a girl to be unlawfully detained there, and
now it is an offence for her to be allowed there
at all. Exactly the same remarks apply to the
case of boys. In the past it has been an
offence for boye under 16 to be in brothels. It
is now an offence for permitting boys under
18 to be there. This it is said bas the effect
of legalising brothels. It is notbing of the
kind. Seetion 195 of the Code makes it a
migdemeanour and punishable by hard labour
for two years for any person who, being the
owner or occupier of any premises or having or
aiding or assisting in the management or con-
trol thereof, induces or knowingly suffers any
boy under the age of 16 years to be in or upon
such premises for the purpose of unlawfully
and earnally knowing any girl or woman. The
only alteration made is that the age is raised
from 16 to 18 years, The present sec-
tion of the Code dealing with the keeping of
brothels iz not in any way altered. That is
Section 209, which provides that any person
who keeps a house, set of rooms, or place of
any kind for purposes of prostitution, is guilty
of a misdemeanour and liable to imprisonment
with hard labouwr for threa years. The ques-
tion has been asked in regard to the reason
for changing the responsibility for carrying
out the death sentences from the Sheriff to
the Comptiroller of Prisons. Ii was snggested,
I think by Mr. Duffell, that it was unwise to
make this change hecause the Sherifl knows all
about the eontrol of these prisoners. Bnt he
docs not. The opposite is the case. The Comp-
troller is in cloge touch with all prisoners,
whereas the Sheriff has nothing to do with
prisoners, There was a time when the Sheriff
and the Comptroller was one and the same
person, but when the offices were divided, the
duty of seeing that exveeutions were earried
out was placed under the hands of the Sheriff,
which is customary in other parts of the
world.

Hon. 8ir E. H. Wittenoom: Who is the
Sheriff?

The COLONTAL SECRETARY: The Mas-
ter of the Supreme Court is Sheriff in this
State. There i3 not the slightest doubt that
the officer in such elose touch as the Comp-
troller General is the right person to see that
this work is done.

Hon. J. Duffell: Has the Comptroller Gen-
eral a2 seat alongside the judge on the hench
when a prisoner is being tried¥ The Sheriff
has by virtue of his office; why the change?

The COLONTAL SECRETARY: Reference
mada tn Manese T and R of the RBill
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Mr. Dodd suggested that in this particular
there was an apparent inconsistency. I do
not think there is any rea) inconsistency be-
cavse Clause 7 does ot relate at all to girls
under the age of 13 years. The difference be-
tween Clauses 7 and 8 is that Clause 7 relates
to any person who has or attempts to have
unlawful carnal' knowledge, whereas Clause 8
deals with unlawful or indeeent dealing with
girls under 16 years of age or under 13 years
of age, but Clause 7 does not refer to any
person attempting to have unlawful indecent
dealing with girls under the age of 13. That
is dealt with in another clause. In both
cases, whether having or attempting to have
unlawfel indecent knowledge or unlawful in-
decent dealing with girls under the age of 13,
it is 1o defence in either instance for the ae-
cused person to set up his belief that the girl
was over the age of 13 whether for attempt-
ing to have unlawful carnal knowledge or un-
lawful indecent dealing, In the case of a girl
under 16 it is a defence under the Criminal
Code for a person to set up a belief that she
was over 16 years of age. I might at this
stage touch on the point raiged by Mr. Niech-
olaon, He desires that the word *f‘thirteen’’
shall be struck out and ‘‘sixteen’'’ substituted.
Section 189 of the Code relating to any person
who unlawfully indecently deals with a girl
provides a penalty of imprisonment for two
years. That is the present provision of the
Code. Under the Bill any persor who unlaw-
fully or indecently deals with a girl under 16,
instead of being guilty of a misdemeanour
anl punigshable by two years imprisonment
with hard labour, is punishable under the
clanse to imprisonment for four years with
or without a whipping, What this Bill does
in regardl to offences against girla under 16
is to inereage the punigshment from two years
to four years imprisonment, with or without a
whipping. That is a considerable increase.
Now the hon. member suggests that it should
be further increased to seven years’ imprison-
ment. In the Code as it stands an offence
against girls of 16 is punishable by two years
imprisonment, and an offence against girls
under 13 js punishable by three years’ im-
prisonment. In the first case the punishment
ig inereased from two to four years with or
without a whipping, and in the ecase of
younger girls under 13, instead of three yenrs
and a whipping, the punishment is increased
to seven years and a whipping.

Hon. Sir E. H. Wittenoom: It is five years
in the first case.

The COLONTAL SECRETARY: It is to
be four years, Section 8, bearing on inde-
cently dealing effects that, The intention of
Mr. Nicholson apparently is to make the of-
fence the same whether the girl is under 13
or under 16 years of age. I think that would
be a mistake. It secems to me that the offence
in regard to a girl under 13 is more gerious
than is an offence against a girl under 16
‘We propose to double the penalty in the case
of a girl under 16, and to make the offence
a more serioug one in the case of a girl under
18, If the hon. member suggests that the
penalties are not sufficient, it would he well
to preserve the principle that it is a worse
offence. and subiect to a still heavier nanaléo
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in the case of a girl under 13 than it is in the
case of a girl under 16.

Hon, J. Nicholson: I admit that the of-
fence is a worse one.

The COLONIAL SECRETARY: The only
point is whether we bave gone far enough in
increasing the punishment from two to four
yeurs imprisonment even with a whipping,
for the offence of unlawful indecent dealing
with a girl under 16.

Hon. J. Nicholson: You might "go further.
Subaection 3, in regard to consent, practically
provides a defence for the aecused person.

The COLONIAL SECRETARY: If the of-
fender can prove that the act was done with
the girl’s consent, and that be had reason to
believe that she was over 16, it is a defence,
but that is all that is provided.

Hon. J. Nicholson: If the mecused person
can prove that the act was done with the
consent of the woman or girl, and she was in
foet over 13, then I gay that the age of 13 is
too low.

The COLONIAL SECRETARY: That is
carrying out the Code as it existe in that par-
tieular. Section 188 of the Code says—

It is a defence to a charge of either of
the offences firstly defined in thia section to
prove that the aecused person bhelieved, on
reasonable grounds, that the girl was of or
above tbe age of sixteen years.

But the Code has always provided that if the
girl is actoally under 13 years it is futile for
the defendant to put up any defenee at all as
to the age, for no suech defence would succeed.
If the girl is over 13 it is open to him to put
up the defence that he had reason fo balisve
that gshe was over 16.

Hon. Sir B. H. Wittenoom: The hon. mem-
ber can amend that in Committee.

The COLONTAL SECRETARY: Quite so.
Reference has been made to Subelause 1 ag
to the definition of ‘‘deal with.’' It is quite
clear that all that is required is that the term
*4deal with’’ shall include '‘the doing of any
act which if done without consent wonld con-
stitute an assault as hereinfater defined.’’ Mr.
Nicholson has referred to other sections of the
Code relating to assaults, and the punish-
ment for agsaults. There is only one section
of the code which Qefines what an assault is,
and that is Section 222. There the defini-
tion is purposcly made as wide as posaible.
Unless the definition of ‘‘assault’’ is made
very wide, it might be difficult to secure a
conviction, even in a case which ought to be
followed by conviction. In the definition of
assanlt as given in Section 222 of the Crim-
inal Code, there are many things which could
not be regarded as indecent assanlts. The
term ‘‘deal with’’ includes doing any of
thegse acts. Whether any of these aects,
if they are proved to have been dome, are in-
decent or not, depends on the ordinary mean-
ing of the word ‘‘indecent.’’ There is no
definition in the Code of the word ‘‘inde-
eent.’”’ T do not think any is needed. Tt is
better that it should be left to the ordinary
aceeptation of the meaning of the word.
Therefore, any person who commits any of
these acts, which under Section 222 of the

[COUNCIL.]

of indecently dealing if that act was of an
indecent nature. I think the clause in that
respect is all that is really required. It is
suggested that there is some need for a dif-
ferentiation between young offenders, that
is, boys of 16 to 21 years of age. I think
some hon. member mentioned that.

Hon. 8ir E. H. Wittenoom: That is Clause
7.

The COLONIAL SECRETARY: It is sug-
gested that whilst the penalties imposad
under this Bill are quite justifiable in the
case of grown men, they would be too severe
in the case of boys from 16 to 21 years.

Hon. J. Nicholson: There are boys who
are renegades and degenerates.

The COLONIAL SECRETARY: That is &
matter which is entirely in the discretion of
the judge. It could not be contemplated that
a judge would impose s¢ extreme a penalty
ir the e¢ase of boys, such as have been re-
ferred to. I do not think it is customary to
do so. I know of no case in which our law
lays it down that certain offenders shall be
punishable according to their age. I think
the matter is safely left to the discrimination
of the judge.

Hon. 8ir E. H, Wittenoom:
Bre Wrong.

The COLONIAL SECRETARY: There is
a section of the Code which distinctly limite
the discretion of the judge. That is Sec-
tion 206. Even in that section the discrim-
ination remains with the judge in regard
to persons under the age of 18.

Hon. Bir B. H. Wittenoom: The Bill is
almost dictatory. It says that any person who
has or attempts to have unlawful ecarnal know-
ledge of a girl under 16 is guilty of a crime
and is liable to imprisonment with hard
labour for a term of five years, with or
without a whipping. There is not very much
diserimination left for a judge in that.

The COLONIAL SECRETARY: The In-
terpretation Act provides that wherever pen-
alties are imposed they are the maximum
penalties. In some of our Acts provision is
made for fines and the maximum is stated,
and there is some provision that the mini-
mum punishment shall not be less than a
certain percentage of the maximum. Under
Section 208 of the Criminal Code, if a per-
gon is convieted a second time for a certain
offence the judge is bound to impose the
pevalty of whipping. Even there boys
under 16 are included and are subject to the
control and diseretion of the judge. 8o far
as Clause 7 of the Bill is concerned, the dis-
cretion of the judge is absolute, and should
quite sufficiently protect boys of 16 or 17
from too severe punishment, such as would
undoubtedly be required in the case of older
offenders.

Hon. §ir E. H, Wittencom: I do not agree
with you,

The COLONIAL SECRETARY: I think
it wag Mr. Dodd who asked why in Clause
7, Subeclause 3, we should increase the time
for taking action from three to six months.

Hon. Sir E. H Wittenoom: I endorsed

I think you
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The COLONIAL SECRETARY: A pro-
secution under this section for the offence
of having unlawful carnal knowledge must
be begun within six montbs, and for the at-
tempt it must be begun within three months.
To the case of the actual committal of the
offence, the contention is that a young girl
may hide the fact wntil circumstances make
it impossible for her to do so any lomger.
Thege circumstances would not arise witbin
a period of three months.

Hon. J. E. Dodd: They might do so. I
know of a case in which an attempt was
made to hide the fact for a certain purpose.

The COLONIAL SECRETARY: That may
be ao. I am quite open to hear amy argu-
ment as to the wisdom of this clause. It is
thought that this extension of time ia a
reasonable one, With regard to the sugges-
tion that the indeterminate sentences board
should comprise at least one woman, that is
a matter for congideration vnder the amend-
ment te the Prisons Act, which deals with
the constitution of the board. As it stands,
there is nothing to prevent a woman being
appeinted on the board, but if it was desired
toe make it mandatory that a woman should
be appointed on the board it would be neces-
sary to amend the Act. I am glad to hear
the remarks of hon. members who have
touched on the question of legalising book-
makers, and I trust we shall be able to secure
the deletion of the clause in question.

Hon. Sir E. H. Wittenoom: TUnlegalising
them.

The COLONIAL SECRETARY: I think 1
have touched upon all the matters referred
to by hon. members. I am sure Mr, Dodd
will recognise the fact that there is nothing
of a party character in this Bill. The only
anxiety of the Government is, with the assiat-
ance of members, to make this as perfect a
measure as possible.

Question put and passed.

Bill read & second time.

In Committee.
Hon. W. Kingamill in the Chair; the Col-
onial Secretary in charge of the Bill,
Clause 1—agreed to.

[The President resumed the Chair.]

Progress reported.

BILL—PRISONS ACT AMENDMENT.
Second Reading.

Debate resumed from the 22nd Oetober.

Hon. J. DUFFELL (Metropolitan-Subur-
ban) [5.30}: In supporting the second read-
ing of the Bill, I would remark that it is
very closely nllied to the amendment to the
Criminal Cole with which we have just been
dealing. I should like to query Clause 3,
which says—

The following new part is hereby in-
serted in the principal Act between Parts
6 and 7.
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Why insert this between Parts 6 and 7, when
in the existing Act Part 2 deals with the es-
tablishment of prisons? To my mind Part
2 would be the place where the clauase relat-
ing to refoermatory prisons could most fit-
ingly be inserted. I do not know what the
reasons are for putting it in between Clauses
6 and 8 It seems to be out of place and not
in keeping with that part of the Bill dealing
with the reformatory prison, As I said at
the outset, I intend to suppert the second
reading of the Bill, because I realise there
are instances when we should have the power
to deal with prisoners of a particular type, as
has been pointed out in the consideration of
the Criminal Code Amendment Bill, There
are existing in ¢ur prisons persons who have
been convicted of various offences, committed
in many instances at periods when they have
had very little or no control over their own
actions, offences also brought about by en-
vironment. At the present time there is no
place where these prisoners c¢an be properly
housed, where they can be taken special care
of and properly watched. I am sure that if
these facilities were granted, the result would
be to prevent a recurrence of the offences for
which in many cases they have had to pay
the penalty by way of imprisonment, The
proposal is a step in the right direction. At
the same time, I realise there is just a pos-
sibility that we are verging elose on to com-
mitting ourselves to new Acts which may
have the effect of being too lenient. We
glory to-day in the fact that an Engligh-
man’s home is a place of safety, where his
wife and children may live without fear of
being molested. What has brought about
that state of affairs? It is the strict punish-
ment which was provided by the Britizsh au-
thorities so far back as a century ago. Baut
it is just possible that we are depending too
much in this twentieth century on the pro-
gress which is following in the wake of Chris-
tianity, But as I stated yesterday, what pro-
gresg really has been made when we contem-
plate what has taken place during the past
four years in a civilised country, It is suffie-
ient in itself to make us stop and ask where
are we pgoing and -what are we do-
ing? In the Bill which we have just
dealt with we have provided for inecreased
punishment for various offences. In this piece
of machinery which we now have under con-
sideration, I notice that a board of control is
to be brought into existence with very large
powers indeed. I am mnot quite sure at this
stage whether I favour the appointment of
such a board of control. T have yet to pet
more information which will convinece me that
a board of control will be the correct body to
deal with certain prisoners who may in the
future be undergoing sentence for crimes com-
mitted. I cannot help but think of cases in
the past where mistaken leniency has been
shown, and in fact, where it has been stated
that for such a consideration certain people
have interested themselves in the cases of cer-
tain prisoners, with the result that freedom has
been purchased. We cannot elose our eyes to
the fact that such rumours have been current,
and they have not been current without some
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foundation for them. It is instances of that
kind which make one feel reluctant to extend
powers to anyone who has not had an oppor-
tunity of going into the faets which have heen
the means of placing an individual in gaol as
punishment for a crime committed. It is
necessary that the facts and the eircumstances
of the case should be known before people can
be put in the position of knowing whether the
person in question is worthy of being given
another chance by being permitted to go out
amongst his fellows. We have had instances
where leniency has been extended and where
even worse erimes have afterwards been com-
mitted than the one originally perpetrated.
These thinga to my way of thinking require
some consideration before permission is granted
for the establishment of a board such as is
proposed in the Bill. If eventually a board
of eontrol is appointed, I hope that the sug-
gestion made by Mr, Dedd will be given effect
to. If a board of control is appointed, one of
the three to constitute that board should be a
woman who is eapable of using sound judg-
ment, a woman who has from time to time in-
tereated herself in matters pertaining to the
general  welfare of the community,. We
have sueh women in our midst, We have
come into contact with these women when they
have been called before seleet committees to
give evidence on matters of vital importance,
and they have shown that they are capable of
giving sound judgment. If ¢one such woman
were appointed to the board, sound common
juwdgment would be displayed before a person
undergoing a term of imprisonment would have
his liberty restored. Of course I am open to
convietion, and I reserve any further remarks
[ may have on that point until the Bill is in
(‘ommittee, before whieh time I shall have had
the opportunity of hearing the opinions of
other hon. members. The Bill dealing with
reformatory prisons is launching out on a new
track altogether, new bunt necessary. At the
present time it is somewhat diffieult to know
where you eould point to any particular prison
in existence and say that it wounld be sumitahle
tor reformatory purposes. Tt has heen sug-
frested that a portion of the present Fremantle
gaol might be set apart as a reformatory
prison. T do not agree with such a suggestion,
If such prisons are to be estahlished, they
should be prisons with a good area of ground
where cultivation can be carried on, where the
aurroundings are pleagsant and where every-
thing will be conducive to a better training of
the mind and to an enlargement of the highest
qualities of the mind than would be possible
in a dungeon or places surrounded by high
walls with wardens on sentry duty. With re-
gard to indeterminate sentences, it is just
possible that some error has crept into the
minds of hon. members. An indetermninate
sentence does not mean that a prisoner con-
demned to underge such a sentence has re-
ceived a life gentence. It may be that the
surroundings of a particular case may warrant
the juige or the magistrate passing an inde-
terminate sentence, realising that the aceused
was at that particular time suffering from
mental strain, from an overbalaneed mind or
from exceptional conditions which induced him
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to commit the e¢rime. There are other in-
stances in the same category whereby a judge
or a magistrate in finding a prisoner guilty
would realise that the imposition of 2 sentence
of six or 12 months or more woulld not exactly
meet the case, and that in a few weeks' timo
or perhaps a few months' time the accused
under proper treatment might become a dif-
ferent person altogether. That being so, the
indeteriminate sentenee passed on the prisoner
woukl be far preferable than an ordinary
sentence of threg or four or five years. [rob-
ably in the space of six or 12 moaths, it would
be proved to the satisfaction of the authori-
ties of the gaol and the powers that be that
the prisoner had so recovered from the abnor-
mal conditions under which he committed the
offence that he wounld then be a fit and proper
person to be set at liberty and given aunother
chanee. [ realise the Bill will have a good
effect in bringing about the release of pris-
oners justly entitled to it. Speaking generally
of the Bill, I recognise the neeessity for it and
I will certainly support the second reading.
Hon, J. E. DODD (South) [5.46]: The Bill
is certainly a pretty fair advance on ounr pre-
sent day methods. The Government are to be
commended for introducing such a measure,
But with this Bill, as with the other one, there
are certain points which I can scarcely under-
stand. For instance, I notice it is provided
that any person transferred shall not be de-
tained in & reformatory for any period longer
than the residue of the sentence unexpiredl.
Yet in the (riminal Code Bill it is provided
that the judge can direct that, after the ex-
piration of his sentence, a prisoner shall he
sent on to the indeterminate sentences board.
I can searcely reconcile the two provisions, In
the Prisons Bill it is provided that in the case
of a prisoner who, allowed out om probation
and failing to behave himself, is sent hack, the
period which he spent ont of the prison shall
not be caleulated as part of his sentenve. That
seems to me unjust. We are there giving the
indeterminate sentences board the right to in-
creasa & nan’s sentence. I think the time
during which a prisoner is out on probation,
whether he behaves himself or not, shonld he
regarded as part of his sentenmce. Again, in
regard to the site for a reformatorv prison,
Rottnest [sland has been suggested. T am not
altogether sure about the suitability of Rott-
nest for this purpose. If Rottnest were not 2
holiday rewsort it would probably be one of the
heat places in which to make this experiment,
but, seeing that it iz annually hecoming more
popular as a holiday resort, I think the Gov-
ernment will be taking a grave risk in making
the experiment on the island. When in New
Zealand a couple of years ago, I was verv
much struck by the method adopted in dealing
with short-sentence prisoners. I was scarcely
in a fit state of health to make many inguiries,
but from what I could gather a large number
of well behaved prisoners were employed in
tree planting. There are there several planta-
tions of softwoods, the resmlt of this system.
And, at the expiration of a prisoner’s sen-
tenee, he is allowed a fortnight or three weeks
on full rate of pay in order that, when released,
he may have a few pounds in his pocket. I
think the Government here might try a similar
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experiment. We are very short of softwoods,
and if there is one place on earth where a well
behaved prisoner can be given a chance, it is
in the open country, where he would he en-
gaged planting trees. I notice that a number
of softwood trees have been planted in King's
Park, and when a member of the board I was
informed that they are likely.to become very
profitable.  We might make such an experi-
ment on the prisoners, and the experiment
might prove to be of some use to the State as
well as to the prisoners themselves. In regard
to the appointment of a woman on the ceuncil,
I believe the Government will see their way
clear to agreeing to such appointment, or, if
not to the appointment of a woman for general
purposes, that they will agree to the appoint-
ment of a woman to the council when the
council is dealing with women prisoners,
There is auother point upon which I would
like to he clear, namely, the provision in 64L,
which says that this part of the Act shall apply
to persons undergoing preventive detention. I
would like to be certain whether or not that
can be construed into meaning that persons
who may be under detention because they are
suffering from venereal diseases—

The Colonial Secretary: No.

Hon, J. E, DODD: T am glad to have that
assurance. I do not knmow that there is much
else in the Bill to be dealt with, except in
Committee. T trust that some good will result
from the passing of the Bill.

Hon. J. W, KIRWAN (South) [5.52]: The
Government are to be congratulated upon the
Bill. Tt is an attempt to achieve what has been
the ideal of prisor reformers, namely, that a
prison should be not so much a place of pun-
ishment as a place of improvement for the in-
dividual imprisoned.

Hon. 8ir E. H. Wittenoom: . You mean &
pleasure resort?

Hon. J. W. KIRWAN: No, I mean a place
from which a man emerges a better man than
when he was interned, a place of reformation,
in which & man will learn to become a better
citizen. T think that is the object the Gov-
ernment have in view in introducing the Bill,
and it is unquestionably a very worthy object.
There are, of course, many details in connee-
tion with the Bill which might be discussed
on the sccond reading. As with most other
Bills it is entirely a question of administra-
tion. Mr, Duffell seemed to find fault with
the formation of a board. To my mind the
guecess of the proposed hoard will entirely
depend upon ite personnel. There is one as-
pect of the present system which I think is
worthy of attention—it has been referred to
by Mr, Dodd—namely setting the prisoners at
some useful work. According to the report of
the Prisons Department for 1917, the total
amount expended on the upkeep of prisoners
was £10,854. Apgainst that expenditure may
be set off the value of the remunerative work
performed by the prisoners, namely, £4,023.
That means that the average value of remun-
erative work performed by cach prisoner was
£15 5s. But the cost of maintaining each pris-
oner i3 £75 128, 2d. Tt seems to me that some
work could be provided for the prisoners
which would result in a higher average value
af remiimerative wnrk thanm £15 Ba O F
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some prisoners are in for only a short time,
while others are in for a long time; but no
matter how the figures for 1817 may be ex-
amined, even when the figures for individual
prisons be taken into account, prisons at Fre-
mantle, Rottnest, Roebourne, Broome, and
other centres, still the average value of the
remimerative work done by each prisoner is
very low indeed and forms but a very small
percentage of the cost of maintenance. If
would not be too mueh to ask that the prison
system should be so altered that at any rate
each prisoner would he able to maintain him-
self, and perhaps earn a little over and above,
80 that when he leaves the prison le should
have something with which to make a fresh
start in life,

Hon. 8ir E. H. Wittenoom:
reformatory business.

Hon. J. W. KIRWAN: T do hope that
under the Bill prisoners will be put to useful
work to a much larger extent than is evi-
dently now being done. Mr. Dodd has made
a suggestion regarding tree planting. I am
sure it must occur to all hon. members that
there is & number of other directions in which
prisoners might be employed without interfer-
¢nce with the work of persons engaged in in-
dustries outside of prisons. This would not
only help to reduce the cost of prisons—I
consider that the prisons ought to be wmade
self-supporting—but it would be beneficial to
the prisoners themselves. There is nothing so
beneficial as industry in the making.of a use-
ful citizen, I do not think it would ecali for
any hard work, or any slave-driving, if we
required a prisoner to earn at least £75 per
annum, and a little over and above that, so
that he might not leave the prison empty-
handed.

On motion by Hon. Sir E. H. Wittenoom,
debhate adjourned.

That is the

House adjourned at 559 pm.

Legislative Hssembly,

Wednesday, £3rd October, 1918.
—

The SPEAEKER took the Chair at 4.30 p.m.,
and read prayers.

[For ‘‘Qnuestions on Notice’' and ‘‘Papers
Presented’’ see ‘“Votes and Proccedings.'’]

BILL-—TORESTS.
In Committee.

Resumed from the 10th Oectober; Mr.
Stubbs in the Chair, the Attorney General in
charge of the Bill

Clause 10—8Buspension and removal of Con-
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